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DETAILED ACTION 

Information Disclosure Statement 

The information disclosure statement filed 4/30/2007 fails to comply with 37 CFR 
1 .98(a)(2), which requires a legible copy of each cited foreign patent document; each 
non-patent literature publication or that portion which caused it to be listed; and all other 
information or that portion which caused it to be listed. It has been placed in the 
application file, but the information referred to therein has not been considered. 

The information disclosure statement filed 12/17/2007 fails to comply with the 
provisions of 37 CFR 1 .97, 1 .98 and MPEP § 609 because the US Document number 
listed does not exist with the document name given. It has been placed in the 
application file, but the information referred to therein has not been considered as to the 
merits. Applicant is advised that the date of any re-submission of any item of 
information contained in this information disclosure statement or the submission of any 
missing element(s) will be the date of submission for purposes of determining 
compliance with the requirements based on the time of filing the statement, including all 
certification requirements for statements under 37 CFR 1 .97(e). See MPEP 
§ 609.05(a). 

Drawings 

The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the orifices in the 
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housing must be shown or the feature(s) canceled from the claim(s). No new matter 
should be entered. 

Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled, the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121 (d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

Claim Objections 

Claim 7 is objected to because of the following informality: The claim reads "a 
device according to 1 claim..." The claim should read "...according to claim 1 ..." 
Appropriate correction is required. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless -(e) the invention was described in (1 ) an application for 
patent, published under section 122(b), by another filed in the United States before the invention by 
the applicant for patent or (2) a patent granted on an application for patent by another filed in the 
United States before the invention by the applicant for patent, except that an international application 
filed under the treaty defined in section 351(a) shall have the effects for purposes of this subsection of 
an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 1-2, 5-6, 8, 10 and 11 are rejected under 35 U.S.C. 102(e) as being 
unpatentable by Sieling et al. (US Patent # 6,960,039). 

In regards to claim 1 , Sieling et al. teaches the claimed invention where a device 
comprising a housing (Figure 1a, 117, housing) provided with a marker face (Figure 1a, 
121 , nib port) and a plurality of makeup elements (Figure 1a, 1 03, nibs) permanently 
secured in said housing (Col 2, Lines 3-5) and projecting from said marker face, the 
housing acting as a handle (Col 1 , Lines 22-25), the device being characterized in that 
the marker ends of said makeup elements are coplanar (see fig 1 a). With regard to the 
limitation "makeup", such limitation is an intended use language; Applicant is noted that 
all the claimed structures have been shown, the shown device is capable to be used as 
a makeup device such as marking on the skin, therefore, it meets the claimed language. 
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In regards to claim 2, as applied to claim 1 above, Sieling et al. teaches the 
device that includes a protective cap (Figure 1b, 105, cap) that comes into contact with 
said marker face. 

In regards to claim 5, as applied to claim 1 above, Sieling et al. teaches the 
device characterized in that said housing is asymmetrical (see fig 1a). 

In regards to claim 6, as applied to claim 1 above, Sieling et al. teaches the 
device characterized in that said makeup elements are juxtaposed in a plane (Figure 
1b, 103, nibs). 

In regards to claim 8, as applied to claim 1 above, Sieling et al. teaches the 
device characterized in that at least one of said makeup elements is an ink-impregnated 
wick (Col 3, Lines 16-17 and 19-22). 

In regards to claims 10 and 11, as applied to claim 1 above, Sieling et al. 
discloses the makeup elements being attached in the housing as discussed in claim 1, 
with regard to the "made by being injected" or "injected around" limitations, applicant is 
noted that such features are directed to a method of making a device, such as an 
intermediate process, and since the final product of the instant invention is the same as 
the shown device, the intermediate process is not given patentable weight in an article 
claim. 

Claims 1 and 7 are rejected under 35 U.S.C. 102(b) as being unpatentable 
by Dutcher (US Patent # 6,033,139). 
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In regards to claim 1 , Dutcher teaches a device comprising a housing (Figure 1 , 
4, casing) provided with a marker face (Figure 1,11, markers) and a plurality of makeup 
elements (Figure 1,12, tip end) permanently secured (Col 2, Line 54-55 and 45) in said 
housing and projecting from said marker face, the housing acting as a handle (Col 1, 
Lines 46-48), the device being characterized in that the marker ends of said makeup 
elements are coplanar (see fig 1). With regard to the limitation "makeup", such 
limitation is an intended use language; Applicant is noted that all the claimed structures 
have been shown, the shown device is capable to be used as a makeup device such as 
marking on the skin, therefore it meets the claimed language. 

In regards to claim 7, as applied to claim 1 above, Dutcher teaches at least one 
of said makeup elements is a makeup pencil (Col 1 , Lines 8-1 1 ). With respect to the 
pencil being a makeup pencil, the device of Dutcher is capable for being used for 
makeup. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claim 9 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Sieling et al. 
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In regards to claim 9, as applied to claim 1 above, Sieling et al. teaches the 
makeup elements are bonded in suitable orifices in said housing (Col 2, Lines 51-55), 
however does not teach the elements to be bonded with adhesive. It would have been 
obvious to one of ordinary skill in the art at the time the invention was made to use 
adhesive to bond the drawing instruments to the housing in order to keep the 
instruments secure. 

Claims 3 and 4 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sieling et al., as applied to claim 1 above, and in view of Manougian et al. 
(US Patent # 7,047,983). 

In regards to claims 3 and 4, as applied to claim 1 above, Sieling et al. teaches 
the limitations of the claimed invention however does not teach the housing to contain a 
rigid synthetic foam of ethylene vinyl acetate. However Manougian et al. teaches a 
cosmetic container made of foam of ethylene vinyl acetate (Col 17, Lines 2-10). It 
would have been obvious to one of ordinary skill in the art at the time the invention was 
made to modify the housing of Sieling et al. to include the material of Manougian in 
order for a container having more shock absorption. 

Conclusion 



The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure: Osborne (US Patent # 7,237,971), Ahmed (US Patent # 
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6,746,167), Kim (US Patent # 6,715,950), Liu (US Patent # 6,685,373), Young (US 
Patent # 6,491 ,464) and Tosto (US Patent # 5,676,480). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to BRIANNE E. O'NEILL whose telephone number is 
(571)270-7489. The examiner can normally be reached on Monday- Friday, 8:00a.m.- 
5:00 p.m., EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cris Rodriguez can be reached on 571-272- 4964. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Robyn Doan/ 

Primary Examiner, Art Unit 3732 
IB. E. O.l 

Examiner, Art Unit 4177 



